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Abstract

This essay engages with the concept of the global commons in the context of politics surrounding
climate change and environmental degradation. Global commons rhetoric is becoming
increasingly evident in a wide range of social movements that seek to protect the oceans,
atmosphere and biodiversity. There is a growing sense that these resources are collectively shared
and owned by everyone. At the same time, and working in the opposite direction, elite companies
and countries are buying up land and resources on a massive scale. In what ways is the
concentration of land possession in the hands of a few shifting debates about national sovereignty,
individual rights to property, and the constitution of a global commons? Reflecting on the politics
of resistance to the Keystone XL Pipeline, this essay picks up a question that has ever increasing
urgency in our contemporary era — who owns the world and, relatedly, who has the capacity and
authority to determine, defend, modify and resist the western-based legal concepts of ‘property’
and ‘possession’?

The question ‘who owns the world?’ presents contradictory responses about the nature of
ownership itself. On the one hand, how can ownership at the scale of the planet be anything but
absurd in its imposition of an entirely anthropocentric concept on something that cannot be
governed or controlled? On the other hand, maybe everyone does or should own some elements of
the world (e.g. the atmosphere). But how would that form of possession be defined and imagined?
More pragmatically, how could the Anglo-American legal system deal with the concept of
collective ownership of the atmosphere and translate it into some sort of regulatory framework? In
this essay | play with the contradictory responses to ownership of the global commons as they
emerge in the context of the politics surrounding climate change and environmental
degradation.[2] As the shared property of humankind, the concept of the global commons forces
us to reflect upon our rather limited state-based property laws. In my view, it is this very limitation
of conventional western legal frameworks and concepts of ownership that makes the idea of a
global commons so timely, interesting and provocative.

With rising awareness of environmental impact on human behaviors and available resources such
as water and food, there is a gathering sense that perhaps some elements such as the atmosphere
and oceans should really belong in some fundamental way to a collective humanity. The concept
of global commons suggests that every person, irrespective of class or status or nationality, has
access to and enjoys a common resource. The global commons builds upon a more familiar concept
of the open commons which generally refers to such things as public lands, national parks and
beaches, and the open access public domain that includes language, internet, unformed ideas,
opinions and so on. In theory, these properties and things are open to the public who cannot be
excluded from use and access.[3] In practice, however, there are many instances in which certain
lands are cordoned off to select sub-sets of people, or access denied on particular grounds of
justice, morality or risk (e.g. child pornography on the internet). In short, open access commons
are not static or fixed and are constantly being both expanded and diminished according to the
political will of national governments and the respective values of their populations.
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Open commons are typically owned by governments representing the public at large, and are
primarily regulated by national laws of property and intellectual property. National laws are
supplemented by international treaties precluding the appropriation of such things as the deep-sea
bed and outer-space, and international agencies such as UNESCO which designates certain sites
part of a World Heritage. However, it is becoming increasingly evident that inter/national property
laws and treaties are of limited application when it comes to thinking about the global commons
and ensuring protection and access for the world’s population to resources that may not be limited
to any one country or reflect the geopolitical borders of nations. As state and non-state actors
increasingly encroach upon some open commons (through fishing, mining, polluting and so on),
managing the global commons becomes enormously complicated. One only has to think of Japan’s
Fukushima Daiichi nuclear disaster in 2011, and the global impact of radioactive waste in the
oceans and atmosphere, to appreciate the scale of the problem and our current legal and political
inadequacies.

In the first part of this essay | explore the emergence of global commons rhetoric in the United
States. | then contrast this rhetoric about global ownership with a counter phenomenon occurring
around the world which is the concentration of land, resources and possessory rights into the hands
of a very few. This concentration of rights points to what some scholars have called the ‘second
enclosure’ movement.[4] | then explore public resistance to the Keystone XL Pipeline as a site in
which global commons rhetoric was actually performed, in turn animating the concept of the global
commons in North American political discourse. Finally, in interrogating the ‘global’ I suggest
that thinking about what constitutes the global commons underscores the limits of our modernist
liberal paradigm and western worldview. | argue that taking seriously the concept of the global
commons suggests new sets of social relations, new ways of looking at ourselves in the world, and
new configurations of a public/private sphere that decenter our dominant state-centered legal
orders and offer up new spaces of legality and norm-making.[5]

Emerging global commons rhetoric

While the idea of an open commons may be familiar in some societies and cultures, it is
exceptionally rare in US market-led politics that has been entrenched for over four decades in the
ideology of neoliberalism, privatization, individual gain, and exclusive property rights — all
antithetical to the idea of a shared public good. In recent years, three notable events have occurred
of great significance to people living in the United States. Together these events have introduced
the concept of the global commons into mainstream media, underscoring the idea of common pool
resources to be shared by everyone irrespective of race, class, gender or religion.

The first of these events occurred in November 2014. This was the announcement of an historic
China/US agreement between Presidents Xi Jinping and Barack Obama setting limits and
reductions on carbon emissions in an attempt to protect a shared global resource, the earth’s
atmosphere. The departing European Union climate commissioner, Connie Hedegaard, said that
halting the growth in Chinese carbon dioxide emissions would ‘be a very important gift from China
to the whole world’.[6] The second of these events occurred a year later on 6 November 2015.
This was the declaration by Obama that the final phase of the Keystone XL Pipeline would not be
approved. After six years of review the TransCanada Corporation was blocked from running pipes
from Alberta into Montana and South Dakota and through to Steele City in Nebraska which were
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planned to transfer up to 830,000 barrels of crude oil a day. The third of these events occurred
approximately a month later in December 2015 and was the culmination of two tense weeks at the
UN Climate Change conference in Paris. The conference negotiated a global agreement to reduce
greenhouse gas emissions and make every effort to prevent temperatures from rising more than
1.5 degree Celsius over the coming decades. The Paris Treaty represented a consensus by the 196
countries attending, and was endorsed in April 2016 with the signatures of 175 of those countries.

President Obama’s pronouncements to protect the earth’s atmosphere, to defend the lands and
water tables running across the American heartland, and to pledge the country’s support to reduce
climate change have been met with both enormous pleasure and a great deal of outrage. Obama’s
introduction of the concept of global commons into mainstream media has been loudly praised by
environmentalists and those on the political left, while on the political right it has been condemned
by a range of corporations, big energy producers, and Republican leaders who claim Obama’s
actions will stifle innovation and growth, reduce jobs and ultimately hurt the economy.[7]

Whether Obama’s actions will be adequate to help cut global carbon emissions and reduce
environmental degradation is anyone’s guess. What | wish to focus on in this essay is how the
President’s actions have surprisingly, and I think very excitingly, revitalized the concept of the
commons — and specifically a global commons — in everyday conversations. This emergence of an
open commons rhetoric is surprising because over the past four decades the concept of the
commons, the idea that there are things owned by no one and shared by everyone, has been
virtually eviscerated in the United States. But as more and more people have come to accept that
climate change and rising seas implicate in very alarming ways the stability of wealthy
industrialized states, there has emerged a low-key yet perceptible shift in political conversations,
especially amongst younger people.[8] Obama’s pronouncements since 2014 have brought these
peripheral conversations about the value of protecting common pool resources front and center.
As one of the world’s major superpowers where the free-market private sector reigns supreme,
these pronouncements are really quite remarkable and open up a range of new questions in the US
media: What exactly are the commons? How have the commons been historically managed? Does
animating the idea of the commons reinforce liberal notions of property, individualism and the
divide between private and public? Or does the idea of common pool resources in the 21% century
challenge these modernist ideals and present new relations between people that are not contained
and constrained by nation-states? Finally, when thinking about the management of global
commons, what are the implications for countries in terms of power-sharing, cooperative
sovereignty, democracy, or even what count as authorized regulatory processes? What about non-
state communities and their different ways of managing resources beyond those envisaged by
dominant western societies?

Pluralizing legal spaces and subjectivities

This essay is not meant to provide solutions or a programmatic way forward, but rather intended
as a provocation to thinking about law in the 21% century under conditions of legal plurality that
involves, amongst other things, elements of postnationalism, postcolonialism, posthumanism, and
postsovereignty.[9] Thinking about the global commons provides an opportunity to reflect upon
new spaces of legality and correspondingly new modes of collective political and social activity
that may not be bound by the horizons and logics of nation-states. These new modes of activity
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may also highlight the inadequacies of a dominant western legal framework that has enabled our
current era of growing global inequities, oppressive finance capitalism, and explicit dispossession
and displacement of the majority of the world’s population.

With respect to reflecting about new forms of politics I take a cue from the work of Ernesto Laclau
and Chantal Mouffe and specifically the last chapter in their influential yet controversial book
Hegemony and Socialist Strategy. It should be remembered that this book was written in 1985, just
as Ronald Reagan and Margaret Thatcher had been re-elected for a second term, but before the fall
of the Wall, before the internet, before climate change was identified, before unending wars on
terror, and well before conversations about globalization and its impacts. In this book Laclau and
Mouffe wrote about new democratic struggles in what they called ‘a plurality of political spaces’.
In explaining this term, Laclau and Mouffe argue that original forms of democratic thought were
always linked to the state. And within the state was ‘constituted a public space linked to the idea
of citizenship’.[10] In contrast, they identified more radical forms of politics that would transcend
Marxist class analysis and ‘broaden the domain of the exercise of democratic rights beyond the
limited traditional field of ‘citizenship’’.[11] In a remarkable passage Laclau and Mouffe wrote —
and remember this is 1985:

What we are witnessing is a politicization far more radical than any we have known in the past,
because it tends to dissolve the distinction between the public and the private, not in terms of the
encroachment on the private by a unified public space, but in terms of a proliferation of radically
new and different political spaces. We are confronted with the emergence of a plurality of subjects,
whose forms of constitution and diversity it is only possible to think if we relinquish the category
of ‘subject’ as [citizen].[12]

Today in much scholarship there is increasing attention given to the plural spaces of political
engagement — and here | am thinking of the works of human geographers such as Doreen Massey
and David Harvey who have in turn inspired a generation of spatially-oriented critical sociolegal
thinkers such as Lauren Benton, Nick Blomley and David Delaney. Together these scholars
highlight the need for all sociolegal scholarship to take seriously the spatial challenges — be these
physical, metaphorical, or symbolic — to prevailing normative understandings of law and
justice.[13] It is in the context of these emerging conversations about law and space that the
concept of the global commons presents one way of thinking about how a ‘plurality of subjects’
and ‘proliferation of radically new and different political spaces’ — including those conventionally
designated public and private — are being reconfigured in our contemporary historical moment.

Expulsions and dispossessions

Emerging conversations about the global commons and resource sharing are rising in prominence
in tandem with another phenomenon that appears to be working in exactly the opposite direction.
This second phenomenon is the enormous rush to grab lands in Africa, the Americas and around
the world by rich countries and elite corporations anxious to secure food production and exclusive
rights to natural resources and biodiversity. This land rush involves what some are arguing is an
unprecedented enclosure of the commons, and involves the mass dispossession of peoples of their
lands in a literal sense, as well as spiritually and psychologically displacing people from their sense
of place.
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Saskia Sassen in her book Expulsions: Brutality and Complexity in the Global Economy (2014)
writes that we have entered a new era of capitalism in the 21% century. The post WWII era, she
argues, was ‘driven by a logic of inclusion, by concerted efforts to bring the poor and marginalized
into the political and economic mainstream’. But, she goes on, the ‘nation-based assumptions
underlying this project of building the just society began to crumble toward the century’s end’.[14]
Today, Sassen argues, the costs for maintaining functioning societies are antithetical to the
economic logics driving financial markets. And as a result, today’s pervasive economic system is
creating disposable populations expelled from civil and political life outside the protections of law
and state.[15]

It is hard not to take Sassen’s argument very seriously. For what we are currently experiencing is
the undoing of the liberal welfare state system and the dismantling of the middle classes that
includes the crushing of failed states (such as Greece and others in the global south through IMF
and World Bank structural adjustment schemes), the promotion of unending regional wars and
remote drone warfare, the incarceration of millions in for-profit jails, the abandonment of asylum
seekers on boats in the Mediterranean sea, the escalation of massive permanent refugee camps
around the world, and the slow violence of environmental degradation and climate change.[16] As
noted by the Office of the United Nation’s High Commissioner for Refugees in a 17 June 2015
report, there are now more on the run from oppression and more refugees in the world than at any
time since the staggering figures of post-WWII. The report notes that nearly 14 million people
were newly displaced in 2014 alone, and this figure includes 11 million people who are scattered
within the borders of their own countries, the highest recorded in the UN agency’s 50 year history.

What this cumulative vision underscores is that in all of these instances people are being expelled
— literally and figuratively — from public life. Many of these people have been abandoned by their
countries, have no recourse to national or international laws, and will probably live their lives
expelled from state protections and capacities to access laws of any sort. This horrific reality is
driven by the new logics of finance capitalism that sees more value in land and natural resources
than in people’s value as workers and consumers which were the hallmarks of an older form of
market capitalism.[17]

While some commentators see the mass dispossession of peoples from lands, cultures and
opportunities as reflecting the new logics of finance capitalism, other scholars see this recent form
of dispossession as the latest iteration of colonial forms of oppression that emerged primarily in
the 18" century. In an important special journal issue, Reflections on Dispossession, Brenna
Bhandar and Davina Bhandar explore the dialectical relationship between capital accumulation
and the logics of dispossession on which capitalism is ontologically and epistemologically
founded.[18] They interrogate the constitutive interrelations of self-possession and dispossession,
and embedded notions of freedom and slavery, that are historically encapsulated in the idea of a
self-determining individual capable of owning their body and mind as property. They write:

To be dispossessed of one’s home, land, territory, means of subsistence, history, language, and
sense of self has been a defining experience of much of the world’s population in the modern era.
The global reaches of imperialism have not been relegated to a distant past, but are a networked
legacy instrumental to shaping contemporary forms of modernity. Yet the acceleration of
dispossession, and the extension of its grasp in contemporary late capitalism have produced its
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own cultural logics, affects and ways of being, which we refer to here as ‘cultures Of
dispossession’.[19]

Bhandar and Bhandar argue that ‘cultures of dispossession have become an intrinsic part of living
in capitalist societies’.[20] If that is correct — and | think that it is — then how is it possible to
reconcile historical and contemporary practices of exclusion and displacement (of migrants,
refugees, indigenous communities, marginalized poor and racialized and criminalized minorities)
with the idea of the global commons and collective sharing of air, water, natural resources,
biodiversity, outer space, knowledge, experience etc.? Doesn’t the very idea of global commons
contradict the historically embedded capitalist logics of dispossession? How can the ‘propertyless’,
‘homeless’ and ‘stateless’ make a claim to owning anything? Moreover, doesn’t a claim to global
ownership transgress the normative private/public divide that crystallized around the legal concept
of exclusive ownership rights to private property?[21] As suggested at the outset of this essay,
President Obama has introduced these questions, perhaps inadvertently, to the general American
public in a cluster of acts defending the earth’s lands, waters, atmosphere and biodiversity.
Significantly, these questions fly in the face of a society that has built its nationalist identity on an
ideology of ‘manifest destiny’ that involved conquering ‘nature’ and possessing and exploiting
land, slaves and indigenous peoples.[22]
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Figure 1: United States Department of the Interior advertisement offering ‘Indian Land for Sale’.
The man pictured is a Yankton Sioux named Not Afraid Of Pawnee. 1911.

Carving up the commons today

The idea of the global commons includes elements that are arguably held by all humankind such
as biodiversity, genes, peace, cultural assets, the earth’s atmosphere and so on.[23] Against this
inclusive conceptualization, we are concurrently experiencing the privatization and enclosure of
common pool resources all over the world — in the massive land grabs that have taken place across
the global south in the name of development, in the privatization of water, the corporatization of
food, the commaodification of public space, fisheries and oceans, as well as the commodification
of a range of cultural assets and intellectual properties.

As the concept of the commons is stretched beyond tangible resources such as land and water, so
too are the mechanisms used to enclose them. We can see this in the commodification and
economizing of almost everything: in the privatization of creative works, information, and
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knowledge, in the corporatizing of universities, the monopolizing of indigenous knowledge and
experience, and the patenting of ‘bacteria, genes, living tissue and both natural and bioengineered
life-forms’.[24] Together these forms of enclosure are creating a pervasive cordoning off of public
goods that amount to what David Bollier has described as ‘the silent theft and private plunder of
our common wealth’.[25] Legal scholar James Boyle calls the enclosing of the public domain the
‘second enclosure movement’ of late modernity which may, like the first enclosure movement,
have detrimental consequence.[26] Boyle laments, ‘We rush to enclose ever-larger stretches of the
commons of the mind without convincing economic evidence that it will help processes of
innovation and with very good reason to believe it will actually hurt them’.[27] Yet as the property
law scholar Margaret Davies notes:

The scholarship on new enclosures and the public domain can give the impression that an ever-
increasing slice of the finite pie which is the world’s tangible and intellectual resources is being
reduced to property. In some contexts this is undoubtedly true, but a broad historical perspective
presents a more complicated picture of shifting demarcations between objects and subjects of
property, between public, common and private domains, and between things which are regarded
as available for human exploitation and those which are not.[28]

In conjunction with the complexities associated with the so-called second enclosure movement is
the shifting role of the nation-state. Historically, governments would hold some common resources
on behalf of the populations. The state was seen as the protector or trustee of common goods such
as water, national parks and beaches. Today, however, the state is typically regarded as working
with corporations in exploiting the commons at the expense of ordinary people. National
governments all around the world have allowed the privatization of what was formerly thought of
as publically-owned resources. This has resulted in the conflation of public (i.e. state) with private
(i.e. private market sector), creating in turn a deliberately ambiguous economic sphere that is both
decentralized and largely unaccountable. In this context Wendy Brown notes, ‘The economization
of everything and every sphere, including political life, desensitizes us to the bold contradiction
between an allegedly free-market economy and a state now wholly in service to and controlled by

it".[29]

The conflation between state and market, public and private, is most evident in huge extractive
industries and land grabs in Africa and Latin America that are enabled by countries such as the
US, China, Russia and Australia.[30] Importantly, the dominant Anglo-American international
legal system facilitates the appropriations and exploitation of the global commons. Nicole Graham
in her book Lawscape: Property, Environment, Law (2011) talks about the ‘dephysicalisation’ of
property in modern Anglo-American law which treats property as an abstract right rather than a
material thing and place. As an abstracted property right, disconnected from people and places,
property law can be applied across space and time and was essential in earlier processes of
European colonization and appropriation of foreign territories. Today, the dephysicalisation of
property law enables companies to purchase land around the world and win legal actions against
local communities fighting the takeover of their territories, resources and embedded cultural and
social identities. As Graham argues, the dominant legal conceptualization of property leaves little
room to recognize people-place relations, which are involved in many conflicts about land and
ecosystems currently unfolding around the world. She writes: ‘The strangeness and crises of
people-place relations prescribed by modern law are increasingly evident from disputes over
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property rights where what has been lost has not been the right, but the place’.[31] In some cases
places are literally wiped from the face of the earth with the building of mega dams, the mining of
mountain tops, and the deforestation of rainforests. As places disappear, the embedded social
economies and culturally based people-place relationships are also obliterated. People are
physically, psychologically, and symbolically dispossessed from their way of life and being in the
world.

Surrounding the politics of climate change, it seems that on the one hand we have calls across a
spectrum of social movements and non-state actors to imagine a new kind of global commons.
This global commons would be truly open, and in belonging to humankind would work in the best
interests of an interconnected and interdependent global population. But on the other hand we have
an overwhelming global market system that through the abstraction of property law is
implementing a ‘second enclosure movement’, resulting in turn in the physical and psychological
dispossession of millions of ordinary people. This suggests that emerging demands to protect the
global commons and the pressing realities of global dispossession are mutually constitutive and
historically interlocking processes that are finding themselves in increasing tension under 21
century late capitalism. This returns us to the earlier discussion on ‘cultures of dispossession’
whereby the global displacement of millions is the result of today’s capitalist system grounded in
colonial histories of dispossession, racialization and violence.[32] This highlights a profound
dilemma. Proposing the protection of the global commons as a response to halting climate change
and environmental degradation critiques, but does not displace, the capitalist system and its logics
of dispossession that make such a solution necessary in the first place.

For this reason, some indigenous communities will not support the idea of a global commons since
it means embracing the logics of capitalist accumulation and affirming colonial histories of
indigenous dispossession on which capitalism advanced.[33] For these indigenous communities,
there is nothing to be held in common with former colonizers and there is no desire for any form
of collective ownership or stewardship. Rather, for these communities the objective is to refuse
liberal recognition and reclaim their ability for self-governance through the returning of lands,
places, resources, histories, laws, languages, memories, legacies and knowledge that was taken
away from them in the first place. In other words, their historical loss is not a common loss to be
recognized and ‘restored’ by liberal states through international law for the benefit of all of
humanity, but a particular loss implemented on them through policies of explicit racism and
genocide that structurally endure into the 21% century.[34]

The ‘politics of refusal’ held by some indigenous communities stands in stark contrast to other
indigenous communities that may be in favor of, or see little alternative to, pursuing reconciliation
and collaboration with former colonizers. As discussed below with respect to resistance to the
Keystone XL Pipeline, the indigenous communities involved in this case fell into the latter group
and regarded the rhetoric of the global commons as a political and legal platform through which
to effect social change. How to reconcile these differences amongst and across various indigenous
communities in settler states and elsewhere is beyond the scope of this essay. But these differences
are important to keep in mind when discussing the concept of the global commons since they
temper the argument that protecting global commons is in the best interests of the world’s
population. We should not forget that what one person may think of as a restored ‘global commons’
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may for another be a stolen ‘local particularity’ on which their identity, culture, livelihood and
future depends.

These debates also highlight the slippage between truly open global commons and limited
commons whereby some people are excluded from access. We can see this slippage in the
establishment of world heritage sites which are typically considered to be open commons,
protected and preserved for a global humanity. But as was the case of the Yosemite National Park
(established in 1890 and designated a World Heritage site in 1984), the Ahwahneechee tribe of the
Yosemite Valley was run off the land in order to create a pristine natural landscape for mostly non-
indigenous visitors to enjoy.[35]

Performing the global commons — Keystone XL Pipeline

The Keystone XL Pipeline controversy presents a moment in which a range of non-state actors
resisted a powerful transnational corporation and in the process affirmed the value of what Nicole
Graham calls ‘people-place’ relations.[36] Putting it another way, the Keystone XL Pipeline
controversy played a powerful political and symbolic role in shifting the popular imagination in
North America around notions of common lands and intertwined common futures. What was at
stake was not just the lands upon which the pipeline was to run, but a new understanding of how
the pipeline would impact a range of global commons including the atmosphere, ground water,
and biodiversity.

The Keystone XL Pipeline was the fourth and final phase of a project commissioned by the
TransCanada Corporation to run a pipeline from Alberta (Canada) to refineries in Illinois and
Texas (United States). The Keystone XL Pipeline was proposed to run through Montana and South
Dakota to Steele City in Nebraska and was planned to transfer up to 830,000 barrels of crude oil a
day. For various reasons, including TransCanada’s poor record of project management and
pipeline ruptures, the project met with considerable opposition in the United States (and Canada)
by Democrats, environmental activists, farmers, tribal communities, and the general public. Of
particular concern was that the route travelled over the Sand Hills in Nebraska which is a wild and
fragile prairie and was designated a National Natural Landmark in 1984 for being the largest
wetland ecosystem in the United States. Environmental concerns were also a great worry to the
many Native American tribes whose reservations are crossed by proposed pipeline routes.
Indigenous peoples cannot forget centuries of colonialism, and specifically remember
dispossessing land grabs by white farmers in the 19" centuries as well as decades of non-
compensation for the dumping of toxins on reservation land that has polluted water and created
genetic disorders among their children across generations.[37]
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Figure 2: An estimated crowd of 35-50,000 gathers near the Washington Monument on Feb 17,
2013 to protest the Keystone XL Pipeline and support action on climate change. 17 February
2013. https://commons.wikimedia.org/wiki/File:13feb17 nokxl_dc.jpg

Public demonstrations and opposition to Keystone persisted for five years and involved groups
from Canada, across the United States, and many international organizations (Figure 2). During
this time activists of many stripes and affiliations organized marches and demonstrations and
mobilized global media to bring worldwide attention to the negative potentials in terms of oil spills
and greenhouse gas emissions of the Keystone project. These groups did not agree on every issue
but they all agreed that the pipeline would cause damage now and in the future and should be
stopped. Perhaps one of the most unlikely of these coalitions was the Reject and Protect march, a
five-day gathering of the Cowboy/Indian Alliance in Washington DC in April 2014 (Figure 3).
This alliance brought together indigenous and non-indigenous peoples — those who had historically
taken land and those who were historically dispossessed of it — in ‘truly unprecedented ways’. As
noted by one native participant at the demonstration, ‘It’s no surprise to me that mother earth is
what’s bringing us together — literally on common ground.’[38]

In a passionate plea to President Obama, Wiowey Najin Win, Director of Owe Aku, a grassroots
organization of the Lakota people, urged Obama to be visionary:

The KXL can contaminate the ground water and surface waters with not only its vile tarsands oil
but the many lethal and deadly chemicals mixed with it... Common sense tells an intelligent person
that the KXL tarsands pipeline is a black snake with deadly venom that must be kept away from
our lodges and our environment. Would you make the decision to allow a rattlesnake to live in
your living room or the bedroom of your daughters and sons? ...Do not open the door to this
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beautiful land and water to the black snake so that it can enter our lodges. It will not care or
discern that it is a Lakota standing there or a white man standing there. The white farmers and
ranchers are just as much at risk as we Lakota are...I urge you to see beyond the desire to be part
of the backslapping good ole boy network of Fat Taker pleasing the appetite of insatiable greed...I
urge you to be brave and visionary and not only stand apart from, but stand against, Fat Taker.[39]

.

Figure 3: Reject and Protect Demonstration, Cowboy Indian Alliance to stop Keystone XL
Pipeline. Washington D.C., April 22, 2014. Photo taken by Mary Anne Andrei.
https://picasaweb.google.com/Ih/photo/uGB7Cu_S_0CXqgJF9vJOv_dMTjNZETYmyPJyOliipFmO

With mounting public resistance and legal challenges, President Obama ultimately rejected the
Keystone XL Pipeline on 6 November 2015. This was seen by many across the US and Canada
and around the world as a major political and symbolic victory. Anti-Keystone activists had been
effective in evoking a range of common interests in their united stand against the mining
corporation’s attempt to enclose lands and exploit natural resources, transforming ‘perceptions of
self-interest, making possible coalitions where none existed before’.[40] These coalitions had also
been successful in subverting the paradigm of modern property law and its ‘dephysicalisation’ by
presenting alternative people-place relations that prioritized local communities and their various
interactions and connections with land.[41] Obama’s siding with the activists and calling for the
need to protect a collective global future affirmed a set of values at odds with finance capitalism
and the maximizing of economic profit. By standing in alliance with a range of non-state actors in
the form of environmental activists, social justice organizations, and anti-globalization social
movements, Obama affirmed that another future is possible outside the free-market quick-profit
logic that runs so deeply in American political discourse.[42]
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Resistance to the Keystone XL Pipeline also marks another feature emerging around the world in
the context of rising global dispossession, inequality, and precarious existence. This is what Judith
Butler and Athena Athanasiou call the ‘performative in the political’ in which disenfranchised
communities come together, often in desperation, to assert their collective stance against
exploitation, discrimination and erasure. In their book Dispossession: The Performative in the
Political (2013), Butler and Athanasiou are concerned with how groups of people perform their
dispossession, concurrently calling for new ways of belonging and being that do not necessarily
hinge on the premise of property ownership and self-interested individualism.[43] While Butler
and Athanasiou don’t explicitly refer to the concept of global commons, their theorizing suggests
that we can think of resistance to the Keystone XL Pipeline as the performing or enacting of the
global commons. In this context, Athanasiou’s concluding words from the book seem most
appropriate:

If there is a crowd, there is also a media event that forms across space and time, calling for the
demonstrations, so some set of global connections is being articulated, a different sense of the
global from the ‘globalized market’. And some set of values is being enacted in the form of
collective resistance: a defense of our collective precarity and persistence in the making of equality
and the many-voiced and unvoiced ways of refusing to be disposable.[44]

Protecting the global commons

While there may be a rising consciousness about the global commons amongst ordinary people,
protecting common pool resources presents distinct challenges in international law. Despite
attempts, international law has not yet been able to provide an effective institutional framework to
govern global common goods such as biodiversity, water, and the atmosphere, and other less
obvious common resources such as global justice or a global public sphere. This is in large part
because international law developed historically ‘as a system of norms regulating reciprocal
relations between sovereign states’, hence locking out of most conversations non-state actors
without claims to national sovereignty and who do not ground their claims within the liberal
framework of self-possessing individuals.[45]

Kathyrn Milun explores this problem in her book The Political Uncommons (2010). She highlights
the problems faced by an international legal system in attempting to govern global commons
because, she argues, the very cultural logic inherent in international law is bound to state systems
of governance that were built on the dispossession of indigenous peoples. Milun’s argument brings
us back to the earlier discussion around Brenna Bhandar and Davina Bhandar’s ‘cultures of
dispossession’ and the historically embedded capitalist logics of removal in contemporary
societies. These cultural and capitalist logics seemingly preclude notions of collective relations to
land outside a western property regime. Yet Milun is ultimately optimistic, arguing that we can
learn from cross-cultural engagements with different forms of land tenure that are increasingly
finding accommodation within mainstream law courts.[46] This optimism is also evident in the
very gradual accommodations being made to indigenous worldviews such as occurred in the
drafting of the Universal Declaration on the Rights of Indigenous Peoples.[47] The opening up of
the Westphalian system is forcing new notions of global governance and shifts in how to
understand geographical and intellectual property as a collective resource that does not necessarily
demand exclusive access or control. As Francesco Francioni has written in the context of how best
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to govern global common resources, this shift ‘compels a rethinking of sovereignty not only in
terms of [it being the] ultimate locus of authority, but also as the indispensable source of power to
effectively achieve the goal of respecting and protecting these ‘common goods’ in the general
interest of humanity’.[48]

Rethinking of conventional legal concepts and legal relations is occurring as grassroots
organizations around the world, and particularly in the global south, are increasingly demanding a
say in the management of resources. These grassroots organizations champion what the Nobel-
winning economist Elinor Ostrom argues in her book Governing the Commons (1990), namely
that local communities may be the better solution in the managing of the global commons.[49]
Admittedly, Ostrom’s argument is primarily about limited commons where a specific group or
village has access to a particular resource. So Ostrom’s argument is not about truly open commons
and over the years there have been critiques made of her work that suggest her use of community
case studies have limited global application.[50] In other words, Ostrom’s argument does not
easily translate to the concept of the global commons or to the expansion of the commons to
include such things as genetic materials and knowledge that are not subject to exclusive use or
scarcity reasoning. That being said, Ostrom’s contributions are significant in that she shows a
range of alternative non-state solutions to resource management, arguing against the western
presumption that only markets or centralized states are capable of managing common
resources.[51]

In 2009 the World Social Forum issued a manifesto titled ‘Reclaim the Commons’, and many
environmental, pan-indigenous, and new labor movements took up the theme of local self-
determination. The World Social Forum and other international NGOs and organizations have
been essential in nurturing a worldwide push-back against neoliberal market logics and the
privatization of global commons. Sometimes these efforts have been successful, if only
symbolically, such as the $19 billion ruling against Chevron by an Ecuadorian court for polluting
the region’s rainforest and its globally significant biodiversity. In other cases there is slow but real
change, as with the adoption in a number of Latin American countries of the global guidelines on
land tenure published in 2012 by the Committee on World Food Security. These guidelines include
such things as respect for human dignity and gender equality.[52] These moments of pushback and
resistance by non-state actors, while perhaps fleeting and unenforceable in the immediate sense
are — | would argue — still immensely important in that they present alternative ways of being in
the world. To put it in Butler and Athanasiou’s terminology of performativity, these moments
provide opportunities for different enactments of political, economic, social, and cultural
practice.[53] Implicit in the global commons rhetoric are different epistemologies and ontologies
than those ‘implied by the neoliberal marketplace and state’.[54] These include different
constructions of property, resources, possession, control, individualism and self-interest, as well
as different spaces for alternative legal framings and social organization. Hence, argues Bollier,
‘The law of the commons represents something of a threat to formal law because its substance and
legitimacy derive from the always-shifting social practices of the community’.[55]


https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn49
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn50
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn51
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn52
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn53
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn54
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn55
https://joxcsls.com/2016/09/10/who-owns-the-world-landscapes-of-sovereignty-property-dispossession/#_ftn56

16

Concluding comments

I like to think of struggles around the world against the enclosure of global commons not as
Christopher Hill described resistance to the first enclosure movement — a World Turned Upside
Down — but rather as a World Turned Inside Out. What we are increasingly experiencing — in both
the global south and global north — is a new phenomenon whereby people who have historically
been corralled and contained by nation-states as domesticated citizens are now being expelled from
that framework and forced to challenge from an ‘outsider’ position the very western legal system
and capitalist logic that sought to manage them in the first place. These outsiders — indigenous
peoples and LGBTQ communities, as well as racially, ethnically and religiously marginalized
groups — are ‘returning’ to demand a place at the decision-making table.[56]

Yet there is something new to the current moment with the numbers of the displaced and
disenfranchised rapidly swelling as concentrations of power and possession settle in the hands of
the very few. As the hollowing out of the middle classes continues, and the populations of the
marginalized rise to include those who were historically the oppressors, opportunities are emerging
for new coalitions such as the Cowboy/Indian alliance protesting the Keystone XL Pipeline. These
new coalitions speak to what Laclau and Mouffe noted back in 1985, and which I referred to at the
beginning of this essay, of the ‘proliferation of radically new and different political spaces’ and a
‘plurality of subjects’ that exist alongside the cultural logics of modern state-building and
dispossession. These new spaces and subjectivities are opening up across a global/local spatial
continuum and include actors that range from elite climate scientists to impoverished
environmental refugees. Peasants, laborers, immigrants, indigenous peoples, and millions of the
world’s poor are increasingly talking to each other through new media and organizing across space
and time, cultures and languages, laws and religions.

However, it is important not to romanticize collective efforts that champion the global commons
and resist environmental degradation and processes of dispossession. It is important to remember
that the late capitalist system through which these collective efforts are being forged has not been
dislodged, nor have western ‘cultures of dispossession’ been transcended.[57] What collective
efforts and new coalitions do remind us of is that we now live in a postnational and postcolonial
world and that our destiny may not be one of inevitable tragedy.[58] They also remind us that we
need to include in any understanding of the global commons plural legal norms and non-state legal
actors, as well as inclusive and dynamic concepts of sovereignty, property and collective forms of
legal ownership. And somewhat counter-intuitively, since the global commons is a concept
intertwined with deep histories of exploitative capitalism, embracing its promise also reminds us
to give back to indigenous peoples who want it control over lands and resources that have been
stolen. Perhaps most importantly, these moments of collective resistance to market logics and
environmental degradation underscore new possibilities of being and relating in the world that
question the taken-for-granted relationship between state and citizen, and the public/private,
insider/outsider, lawful/lawless, propertied/propertyless distinctions that relation engenders.
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