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Abstract and Keywords

Transnational legal education is increasingly understood as important to teaching law
within the context of a global political economy and global flow of goods, people, ser-
vices, and legal concepts. Transnational legal education has been driven by the need for
primarily elite lawyers, often working in global law firms, to serve expanding capitalist
needs. This shift in legal services has accompanied the decentralization of state power
and correlative privatization and deregulation of legal norms over the past forty years.
However, what is often not explicitly stated by those supporting transnational legal edu-
cation is that its pedagogy, and the material practices of transnational law, intrinsically in-
volve the concept of legal pluralism. This chapter strives to place the concept of legal plu-
ralism front and center into the conversation on transnational legal education and in so
doing highlight that all legal processes (at subnational, national, and transnational levels)
are relational, dynamic, and deeply imbricated in culturally contingent contexts and di-
verse worldviews. The lessons learnt about legal pluralism in the teaching of transnation-
al law are thus relevant and applicable to all kinds of legal education, be it explicitly en-
gaged with legal practices operating beyond national borders or not.

Keywords: transnationalism, globalization, legal pluralism, culture, context, global law firms, jurisdictions, ethnog-
raphy

I. Introduction

THIS chapter examines the increasing demand for law schools in the United States and
around the world to include courses that engage with the rapidly expanding field of
transnational law and global legal processes. This demand is not emerging in all law
schools, and even in the typically more elite schools where transnational law is taught it
does not play a huge role in the curriculum.! Despite this lack, more and more educators
are aware that law schools need to engage new fields of international law and transna-
tional legal processes in order to better deal with the realities of such things as global fi-
nance, trade, and labor, as well as pressing global challenges such as climate change, pol-
lution, cyberwar, and immigration that are beyond any one state’s capacities to regulate.
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Transnational Legal Education

I, as have others, argue that transnational legal education is vital for law schools to re-
main relevant and applicable to the current complexities of our times, whether the law
school is situated in the Global South or Global North. Moreover, I would add, with the
global rise of authoritarian regimes promoting narrow state-centered understandings of
the world, nurturing the capacities for law students to think globally is perhaps more im-
portant today than ever before.

In what follows, I discuss the increasing demand for transnational legal education. I then
turn to the concept of legal pluralism that underpins a transnational pedagogical frame-
work. Legal pluralism has been the subject of much recent scholarship, but rarely has it
been expressly talked about by legal educators in their promotion of transnational law. By
bringing the concept of legal pluralism to the fore, I argue for its relevance to all legal ed-
ucation whether or not a topic of study is substantively “transnational” in scale or scope.
More specifically, I argue that all legal systems are informed by specific cultural values
and epistemological perspectives, including the modern Western legal system. Legal plu-
ralism forces students to appreciate the cultural biases of their own, often taken-for-
granted, legal culture. My conclusion (. 1154) is that transnational legal education and
the promoting of global thinking that takes seriously the concept of legal pluralism is vital
for engaging with the pressing legal issues of our times, be these manifesting within do-
mestic or transnational jurisdictional spheres.

II. Transnational Legal Education and Legal
Pluralism

In recent years, there has been a growing and insistent call to reform legal education in
law schools so as to meet the increasingly complex legal challenges of our current times.
As noted by Mike McConville and Wing Hong Chui, one of these challenges is the “in-
creasingly global character of legal life.” This demands, they argue:

that research and scholarship pay attention to alternative perspectives and consid-
er their relevance to the local situation. Additionally, it is now inescapable that
trans-jurisdictional instruments, such as Conventions relating to human rights, in-
creasingly penetrate domestic legal systems and stimulate those responsible for
operating or interrogating national systems to have regard to wider considera-
tions than was possible when the world was considerably large and less easily nav-
igated.?

The increasingly global character of domestic jurisdictions is now widely acknowledged
and is forcing law schools in the United States and elsewhere to reassess their modes of
training.3 Among many legal educators there is a growing sense that law schools overem-
phasize legal specialization and technical expertise, and underemphasize the imperative
to connect education with today’s challenges such as global inequality, regional conflict,
climate change, and increasing cultural and religious tensions. It is generally accepted
that law schools need to adapt to be more attractive to prospective students and to better
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Transnational Legal Education

prepare those students to meet the demands and needs of rapidly changing societies.* In
practical terms, this means training law students to be attentive to cultural contexts and
recognizing that law does not necessarily apply the same way across different legal cul-
tures and spheres of action. And it means rethinking law school course offerings that are
typically taught as discrete legal fields of positive rules and regulations, such as labor
law, corporate law, environmental law, health law, family law, and immigration law. It is
now widely recognized that many areas of law are at some level interrelated, involve
state and nonstate normative orderings, and to varying degrees are impacted by transna-
tional jurisdictions.®

(. 1155) A growing sensitivity to the importance of law’s cultural contextualization has
encouraged innovative legal educators to embrace the concept of legal pluralism to bet-
ter understand contemporary legal issues.® The vast scholarship on legal pluralism seeks
to understand law as a site of dynamic cultural exchange involving multiple state and
nonstate legal cultures and legal actors. Very simply, legal pluralism “is the recognition of
the simultaneous coexistence of multiple normative worlds, with the state being only one
among other creators of legal meaning.”’

Legal pluralism has historically been studied by anthropologists in colonial settings con-
fronting local, often Indigenous, legal systems very different from their own such as in In-
dia, Australia, New Zealand, or South Africa. However, contemporary literature on legal
pluralism has expanded to include law within a wide range of contemporary settings. To-
gether this literature underscores that giving sufficient attention to nonstate legal prac-
tices is essential given that “recent studies of transnational corporations, commercial net-
works and business transactions seem to provide incontrovertible evidence that ‘law with-
out the state’ prevails even—perhaps especially—in the most privileged precincts of glob-
al business, finance, communications and transport.”8

According to Ann Griffiths, in today’s complex legal world there are many diverse actors
involved including transnational corporations, corporate executives, nongovernmental or-
ganizations (NGOs), religious organizations and movements, as well as refugees, asylum
seekers, and undocumented workers and immigrants.9 I would add that we should also in-
clude actors such as environmental activists, pan-indigenous networks, as well as merce-
naries, corrupt officials, drug cartels, and terrorist organizations.

What this complex picture of actors engaged in hard/soft and legal/illegal practices tells
us is that law is not something that hovers abstractly above human activities. Law does
not exist as an autonomous and closed system. To the contrary, law is shaped by, and
shapes, a diverse network of cultural, political, and economic relations that crisscross lo-
cal, national, international, regional, and global domains and spatial scales.!? As scholars
of legal pluralism know very well, the process of translating a particular legal meaning or
practice across (. 1156) these domains and scales is always precarious,!! and the imple-
mentation of law is always contingent upon a range of social and political factors that
may not be obvious and may differ dramatically across particular contexts.!?
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Scholarship on legal pluralism and legal hybridization recognizes the range of legal ac-
tors operating across new sites and spaces of legal activity.!3 This scholarship seeks to
problematize conventional state-based conceptualizations of law that are increasingly in-
capable of dealing with contemporary global challenges. Law, of course, “has always been
pluralistic and hybrid,” but in the drive to claim that law has universal application in re-
cent decades “law’s diversity and plurality, as well as its ‘indeterminacy’...have been over-
looked, suppressed, and denied.”!4

Against attempts to deny legal pluralism, growing numbers of legal scholars and practi-
tioners are pushing back and arguing that legal pluralism both reflects lived realties and
forces us to confront new questions about how law is produced and functions.!®
According to Peer Zumbansen:

transnational law prompts us to investigate the assumptions with which we asso-
ciate particular legal fields, instruments, and understandings of legitimacy with
specific actors or categories of norms...The current interest in “law and globaliza-
tion” should thus be seen as a welcome and most timely return to insights into the
legal pluralist nature of law proposed by legal sociologists and anthropologists
long before.16

II1. The Cultural Contexts of Law

Perhaps not surprisingly, some professors in more conventional/conservative law schools
are resistant to the concept of legal pluralism and related ethnographic and empirical re-
search. These scholars are keen to perpetuate a “true” understanding of law as a body of
autonomous rules not subject to “context, experience, and intuition.”!’” ®.1157) What is
often argued is that law is a closed system of rules distinct from the social and political
environments in which it is practiced, and on that basis draws its unique authority and
power.18

The idea that law operates as an autonomous field suggests that law is impervious to the
cultural contexts in which it is practiced. In the past, this view was helpful to European
nations who from the sixteenth century transferred their law around the world and ap-
plied it to the people they colonized.!? As a strategy of imperial power, it was assumed
that European law could be universally applied to all subjects of empire be they African
tribal communities, South Asian Indians, or Australian Aborigines. There prevailed a
widespread belief that bringing Western law to the “natives” would liberate them from
their apparent backwardness and customary rituals. Central to this enterprise was the as-
sumption that law was objective, rational, universal, and indeed necessary as part of the
“civilizing” process of non-European peoples throughout the colonial period.2°

Today, albeit in a different form, the idea that law operates as an autonomous field of au-
thority informs much of the development rhetoric which calls for the need to bring the
“rule of law” to industrializing societies in the global south.?! The concept of the “rule of
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law,” at least as it is typically conceived in Western countries, is one of universal applica-
tion across a broad range of cultures and societies. As Jeffrey Redding argues, “rule of
law ideologues have embraced a view of law—and legal institutions—that frowns upon
difference, (.1158) diversity, and context.”?? The rule of law, or what is in reality a Euro-
American understanding of law, is widely considered the solution to the insecurity of de-
veloping regions plagued by dictatorships, civil and regional wars, and escalating sectari-
an violence. Ironically, it should be remembered, these crises are the direct byproducts of
former colonial eras and botched processes of decolonization. Calling for the “rule of law”
provides moral cover while enabling multinational corporations to take advantage of new
markets, development projects, and resource extraction industries in the Global South in
a manner echoing previous colonial periods.23

A common and enduring belief in the superiority of Western law helps explain why some
legal scholars in the Global North dismiss the idea that legal pluralism informs all legal
practices. Acknowledging legal pluralism—implicitly and explicitly—provides a lens
through which to critique law’s practice and status.?* Euro-American law is the basis of
public and private international law and is the authoritative legal framework for a vast
range of international and global legal contracts and negotiations. These include the legal
and regulatory structures that underpin the global political economy that seek to facili-
tate global commercial practices and limit financial risk. Commercial legal practitioners,
company executives, policymakers, and those holding political power cannot afford for
law to be seen as ambiguous, unpredictable, contradictory, and open to challenge. In
short, elite players in the global political economy and related international governance
mechanisms are highly vested in maintaining the narrative of western law’s dominant au-
thority and argue for its universal application.?> And law schools seeking to train future
legal practitioners for elite commercial practices with global clientele are typically, and
not surprisingly, keen to defend law’s immunity from any form of critical inquiry or scruti-

ny.

Fortunately, calls for reform in legal education are increasingly sympathetic to empirical
and ethnographic approaches that demonstrate the realities of legal pluralism and seek
to understand law’s role and function in complex multiethnic contexts, be they national,
international, or global in profile.26 Reformers are increasingly aware of the limitations of
legal education constrained by old paradigms of legal thinking. These old paradigms are
linked to the latter half of the nineteenth century when Euro-American law schools and
professional legal education first developed. As a result, older paradigms reflect a mod-
ernist state-bound imaginary interested in promoting the “science” of law as a vast array
of discrete . 1159 legal topics and areas of specialization.?’” These topics are typically
taught as sets of abstract rules of generalizable and replicable application, disconnected
from cultural context and human agency. The “reasonable person” test—which first ap-
peared in the common law in 1837 and is still applied in criminal, tort and contract law—
is emblematic of the common law’s claims of standardization and false universalism.
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In the twenty-first century, conventional approaches to legal education seem increasingly
anachronistic and suggest that law schools should reassess their “conservative, rigid, and
relatively unchanging” curricula and methods that have been in place for decades.?® With
rising cultural tensions exacerbated by multiethnic and legally pluralist societies, earlier
debates about law’s relative autonomy within centralized state jurisdictions appear over-
whelmingly inadequate. Moreover, conventional approaches to legal education mask the
political and ethical implications of Western legal hegemony and the exploitative dimen-
sions of today’s global political economy. Understanding more fully how legal systems and
regulatory practices play a role in managing, exacerbating, abating, moderating, and
modifying complex economic and social relations within states and around the world is
arguably an important component of a critical legal education.

As I have discussed elsewhere, an ethnographic approach to law helps scholars and prac-
titioners gain a more holistic and grounded understanding of legal engagement.2? An
ethnographic approach is one that takes seriously the voices, behaviors, and practices of
many actors engaged in legal processes and seeks to understand how different people en-
gage law in culturally specific and diverse ways. Ethnographic studies highlight the de-
gree to which legality/illegality, state/nonstate law, legal/black markets, and security/inse-
curity are interconnected in ways often unforeseen and overlooked. For instance, James
Ferguson shows us that the functions of legitimate governments in Africa cannot be dis-
entangled from the dysfunctionality of illegitimate governments, or what he calls “shadow
states,” and their widespread use of private armies to protect political and economic in-
terests. Many of these armies are supplied with weapons by multinational corporations
anxious to secure profits from extractive mining and mineral industries.3? Similarly, Anna
Tsing shows us that wherever legal markets are allowed, for example, logging hardwood
in Indonesian rainforests, illegal markets will follow.3! A recent example of such linked le-
gal/illegal market processes is seen in the global garment industry. As Rebecca Prentice
notes, in this “footloose global industry” multinational companies contract for goods with-
in a network of under-the-table negotiations that include bribery and exploitative labor
conditions leading to horrifying disasters such as the Rana Plaza garment factory col-
lapse in Bangladesh in 2013.32 . 11600 Ethnographic studies can also show us how the
structural adjustment policies of the World Bank, imposed on former colonies such as Ja-
maica (and now Greece and Spain), do not work effectively in promoting local economic
development despite that being their ostensible purpose.33 That austerity measures are
not good for business is becoming evident even within the United States as evidenced by
the rising critique by both Democrats and Republicans of the Tea Party’s austerity plat-
form.

Ethnographers such as Ferguson, Tsing, and Prentice show us the need for a holistic in-
terpretation of legal practices by suggesting that what are typically labeled as dysfunc-
tional problems such as crimes, dictatorships, financial crises, failed states, strikes, and
unregulated labor conditions are not really dysfunctional at all but are in fact functioning
parts of a twenty-first-century global political economic system. They underscore that le-
gality and illegality often go hand in hand, fueled by global trading networks, expanding
markets, unstable governments, and the obvious limitations of corporate self- regulation.
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These scholars show us the dark underbelly of neoliberal policies as enabled through the
authority and dominance of universalized Euro-American law and economic institutions
such as the World Bank, International Monetary Fund, and World Trade Organization.
They highlight that in today’s global political economy extreme wealth and devastating
poverty are intimately linked, in turn producing “dispensable populations” and exposing
people to “precarity” in both the Global North and the Global South.3* Above all, ethno-
graphic studies show us that without a critical examination of the globally interlinked so-
cial, political, and economic contexts in which domestic, international, and transnational
law operates we shall not be able to see the whole picture and understand local respons-
es to legal processes. That these interrelated global/local contexts are typically ignored in
much legal education is precisely why the alarm is being raised by an increasing number
of legal educators.

IV. Conclusion

In our globalizing world, the words of Todd Rakoff and Martha Minow, both at Harvard
Law School with Minow being the former Dean and a trailblazer for the reform of the law
school’s first-year program, seem pertinent. They argue that law students currently lack
sufficient “legal imagination” and ability to “generate the multiple characterizations, mul-
tiple versions, multiple pathways, and multiple solutions” needed to deal effectively with
today’s complex global challenges.3® Harry Arthurs adds that it is vital that we help stu-
dents “get used to the fact that they are embarking on a course of study, and ultimately
on a career, that will require them to live at ease with multiple truths, irresolvable con-
flicts, abundant (.1161) ambiguities and ironies galore.”36 Appreciating the importance
of legal pluralism is essential in this pedagogical endeavor because it highlights the plu-
rality of legal meanings and legal histories involved in any cultural context.3” It also un-
derscores alternative legal epistemologies and ways of legal imagining that inform differ-
ent conceptualizations of terms we often assume are universal such as justice, democra-
cy, human rights, equality, and freedom.32 Thinking through the prism of legal pluralism
helps us to challenge taken-for-granted assumptions about what legal terms mean, how
they are applied, and how they are constituted and reproduced over time. By presenting
an open-ended exploration of legal practice that seeks to describe and understand how
law operates in various societies, an ethnographic approach offers a unique opportunity
to ground legal studies in the dynamic experiences of people without having to take as a
given the “state” as the unit of analysis and “state law” as the only legal system in play.3°
In this way, legal pluralism embodies the multiple ways in which transnational, interna-
tional, regional, national, and local domains “intersect with one another in a whole vari-
ety of ways that undermine any grand narrative of globalization and attendant vision of
law.”40
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Emerging out of this chapter’s discussion about the value of the concept of legal plural-
ism, I would like to make a few modest recommendations that I think would enhance all
law school curricula.

1. Law schools should offer a general first-year law school course that requires think-
ing about and engaging with law in a globalizing world. This course would highlight
the existence of various legal cultures, legal systems, legal epistemologies, and legal
concepts pertaining to increasingly multiethnic and multireligious societies, and the
problems and tensions that this may bring to our conventional and rather static way
of approaching legal knowledge and legal practice.

2. Every legal subject taught in the law school curriculum should engage with the
concept of legal “context” at various geopolitical scales and across various legal ju-
risdictions.

3. Every legal subject taught in the law school curriculum should deliberately in-
clude a comparative component so that students can see differences between legal
systems.

4. Every legal subject taught in the law school curriculum should engage with the
concept of power, and ask students to think about whose political and economic in-
terests are best served in any legal engagement.

@.1162) [ suggest that following these four general recommendations would help to
shape new kinds of law students who are not afraid to ask pertinent and applicable ques-
tions, be their future client a multinational corporation, city council member, local restau-
rant owner, undocumented worker, parent in a child custody dispute, or victim of sexual
violence. The recommendations could open up the imaginations of law students and pro-
vide a platform from which they could envision new legal strategies and approaches ap-
plicable to plural legal contexts. Perhaps most importantly, the recommendations could
help nurture within the law school curriculum a sense of ethics and exploration of how
law works for some and not so well for others.

As argued in this chapter, among law school deans and professors, particularly in the
United States, the case is being made that legal education should include curriculum on
transnational law and global legal processes that may help create global citizens and
leaders able to deal with the complex interrelated legal challenges of the new century.
The world is moving at a fast pace, often in directions unforeseen and unplanned. Educa-
tional reformers rightly suggest that we need to think differently if we are to imagine al-
ternative futures and make legal training responsive and relevant to those futures.

Stressing the concept of legal pluralism in all forms of legal education—be it domestic
law or global law—highlights the cultural and social dimensions of all legal practice and
so contributes to students’ skills in terms of implementing the law, and contributes to stu-
dents’ values in terms of being better able to assess how law works for different sectors
of society. Legal pluralism underscores the need for a holistic interpretation of legal prac-
tice by suggesting that what are typically labeled as dysfunctional problems such as fi-
nancial crises, labor strikes, and environmental degradation are not really dysfunctional
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at all but are in fact functioning parts of our contemporary global capitalist system. Find-
ing solutions means critiquing the ways late capitalism is facilitated by laws that priori-
tize corporations over people and benefit an elite few. Moreover, the concept of legal plu-
ralism grants students exciting opportunities to rethink and reframe their fundamental
assumptions and modes of legal practice, in turn helping them to prepare for an increas-
ingly unpredictable multiethnic and multireligious future. Above all, a shift in law school
curriculum is vital for helping law students engage with and take seriously plural under-
standings of law and justice within any given society that inform many of the legal prac-
tices of the twenty-first century.

In sum, the insights provided by taking legal pluralism seriously provides a lens to think
about sustainable regulatory systems at home and abroad, as well as help shape national
and global governance systems of greater balance, accessibility, accountability, and legiti-
macy. These are enormously significant potentialities. At stake is the future of liberal de-
mocratic aspirations and institutions that will depend upon embracing—rather than deny-
ing—the value and relevance of plural legal systems and perspectives wherever they oc-
cur. Stressing the importance of legal pluralism as a concept running through all legal ed-
ucation provides simple, practical first steps in opening up students’ capacities to imag-
ine more inclusive modes of legal engagement and forge new forms of local, national, re-
gional, and global citizenship.
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